The General Agreement on Trade in Services (GATS): Possible Implications for Local Government

An LGA/LGIB Briefing Paper

Background: What is GATS?

1. The General Agreement on Trade in Services (GATS) is an agreement signed in 1994 under the World Trade Organisation (WTO) which administers the agreement.

2. The Scope and Definition of GATS is given in Article 1 of the Agreement:

“This Agreement applies to measures by Members [i.e. national government signatories to the Agreement, which in the case of the UK means the EU] affecting trade in services ……… For the purposes of this Agreement, measures by members means measures taken by central, regional or local government authorities”. 

(Emphasis added).
3. GATS rules apply to 160 service sectors, many of which are – in different ways, in different countries – the responsibility, directly or indirectly, of local government. They include

· licensing the provision of services (taxis, food outlets)

· regulations on services (waste disposal, building control, transport)
· planning permission/permits (including discretionary powers to apply conditions or negotiate provision of social housing)
· discretionary powers in general (eg giving preference to local employment, using procurement decisions to promote the local economy, placing environmental/sustainability conditions on contracts).
4. The purpose of GATS is to encourage freedom of international trade, and to promote competitive markets for all goods and services including those which have previously been outside the market sector. It is concerned to remove government regulations which are regarded as “unnecessary” barriers to trade and inherently anti-competitive. The aim is to provide a “level playing field” for foreign service providers to be able to compete in any country in membership of WTO/GATS.

5.
Negotiations are currently taking place on the extension of GATS at WTO HQ in Geneva. Once a service is committed with GATS any government (and by extension local government) regulation which actually or potentially restricts the market and discriminates (even inadvertently) against foreign companies is open to challenge within the WTO rules.

6. GATS was signed, by all 140 members of the then General Agreement on Tariffs and  Trade (GATT) as part of the Uruguay Round of negotiations, in 1994. In 1995 GATT was succeeded by the World Trade Organisation (WTO). The former Director General of the WTO, Renato Ruggiero, has stressed that the scope of governments’ obligations under the GATT was extended considerably by the WTO, and GATS in particular. The new obligations “extend the reach of the Agreement into areas never before recognised as trade policy”.

7. GATS includes two different levels of obligation:

· General Obligations: rules which apply “horizontally” to all service sectors in a WTO member country

· Specific Commitments: rules which apply only to those services which a government chooses to include Governments commit service sectors to these specific commitments through a series of negotiations. First they submit ‘requests’ for service sectors they would like other countries to include under GATS; then they make ‘offers’, stating which of their own services they will allow to be covered by GATS rules. Following negotiations a deal is concluded, which is binding.
8. By signing up to GATS in1994, governments are committed to engaging in this negotiation process with the aim of achieving”a progressively higher level of liberalisation” in their service sectors. In February 2000 the negotiating round began in earnest in Geneva, and the process has recently been accelerated. By 30 June 2002 countries must submit their requests and by 31 March 2003 must respond with offers.

9. Who, or what, is driving the GATS process?

· national governments which are strongly committed to the benefits of 

globalisation, and liberalisation of trade, believing that in terms of economic development and the long-term eradication of poverty, these benefits outweigh the disbenefits.

· companies which export services ranging from international accountancy, finance and consultancy services; transport; retail, including food; infrastructure and construction, including water and sewerage; to education, social care and health services.

10. The EU/UK position is that it believes that there is a huge market for the export of services and is prepared to negotiate ‘trade-offs’ which will allow foreign (particularly U.S.) companies access to our markets in return for the access into a growing world market for services. The European Commission has acknowledged that “GATS is, first and foremost, an instrument for the benefit of business”.

What are the implications for local government?

11. In general terms, the ability of central and local government to regulate economic
activity in pursuit of social or environmental goals, is constrained. When countries agree to add service sectors to the agreement, a wide range of restrictions imposed on service companies are vulnerable to challenge by another country under the WTO Disputes Procedure, unless the government reserved the right to impose such a restriction at the time of the agreement. Restrictions cannot be added at a later date.

12. There are three elements of GATS which have a potential to limit the discretion of local  authorities to influence or regulate investment in services:

(i) Market Access

GATs requires members not to put restrictions on the ability of foreign inventors to enter the market. This General Obligation (see paragraph 7 above) does not prevent a member from listing specific regulations which they wish to impose/retain (ie Specific Commitments). In retailing, for example, Italy has insisted on two limitations on its market access commitment:

· any new store must be subject to an “economic needs test” 

· planning permission can be withheld “to protect areas of particular historic and artistic interest”.

The UK, however has not put any such limitations on its commitment to market access in retailing.

(ii) National Treatment

Under the National Treatment obligation WTO members commit themselves to treat foreign investors “no less favourably” than domestic investors. This obligation applies to any measure which may have the intended or unintended effect of discriminating against a foreign investor (the latter case being known as “de facto discrimination”).

(iii) Domestic Regulation

Under the GATS Domestic Regulation provision, the WTO is required to develop regulations which ensure that



“qualification requirements and procedures, technical standards and 




  licensing requirements do not constitute unnecessary barriers to  trade in 

  services”.

Where regulations are developed they must be capable of meeting a “necessity test” To defend a regulation under this test, it is necessary to show that the measure in question



“is not more burdensome than necessary to ensure the quality of the 


  service”.

13.
GATS and the limitations on market access and national treatment have been 

negotiated by the European Commission (Directorate – General for Trade) on behalf of the Member States of the EU. The Commission (EC) is supported – and influenced – by the trade ministries of the individual states (in the case of the UK, the Department for Trade and Industry). DTI has close contacts with relevant industry bodies with an interest in the services in question but no similar dialogue with local government which may be affected significantly by the negotiations. Enquiries also suggest that other relevant departments – notably DTLR – have little idea about DTI activities on GATS.

14.
GATS is ‘owned’ by national governments (in the EU, by the EU directly rather than individual Member States) and challenges to practices can only be pursued by national governments against national  governments even if the “offending party” is a local authority or local government as a sector. If, for example, the WTO panel of trade law experts decided that an English local authority’s decision was wrong under GATS rules (following, say a challenge from the U.S. Government, itself influenced by lobbying from U.S. business interests), it would oblige the EU/EC to ensure a change of decision. The Commission would in turn look to the UK Government to act, at which point some difficult legal/constitutional issues would arise. If the decision was a planning decision in accordance with the local statutory plan(s), would the Secretary of State be expected to call the decision in? For other decisions exercised under national legislation (eg environmental health legislation and regulations), would the Government be expected to change the law/regulations, and if so in what time period?

What Needs to be Done?

15.
This paper has illustrated that there is considerable uncertainty about the exact implications of GATS for local government services. When challenged, national governments tend to dismiss the concerns raised in this paper as exaggerated and unfounded and point to the safeguards provided by the inclusion of “restrictions” on complete liberalisation (in effect, specific exemptions or derogations).

16.
However, the history of the WTO, and of the operation of GATS in the private sector service areas already covered, suggest that there is an exceptionally strong commitment to the radical removal of virtually all barriers to trade and a reluctance to accept restrictions unless a national  government fights hard to include it (often as part of a trade-off). The other serious worry is that once an agreement is secured – with little transparency and little or no involvement by some of the parties affected by it (eg local government, the general public) – it is effectively irreversible and restrictions cannot be added after the event even if the outcome of the agreement shows them to be desirable.

17.
Over the last century or so, local government has in this country developed a range of regulatory mechanisms – for example the statutory  land-use planning system, licensing of a wide range of activities, environmental health and other public protection regulations and services – which are designed precisely to intervene in the “free market” in order to ensure a public interest benefit to the local community. These mechanisms are at the very core of local government.

18.
It is not clear how real the threat to local government regulatory and other powers is, but there is reasonable cause for concern which has gathered pace in the last six months to a year. It is proposed that LGA be advised to seek an urgent meeting with an appropriate Minister (in either DTLR or DTI, or both) and, depending on the outcome of such meetings, to raise the matter through the Central Local Partnership machinery.
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