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Dear Councillor/Exec member,

As far as we understand it, at the 27th February WDC meeting the above motion was sent forward for consideration by the WDC Executive at a future date. Cllr Gifford suggested that, in the interim period, central government should be given an opportunity to respond to the motion, thus enabling both sides of the story to be represented when the WDC Executive make their decision.

In our experience, central government tends to aggressively defend GATS. We anticipate that the response you receive will be of a particular form; it will attempt to show that fears over GATS are unfounded, and it will almost certainly claim that GATS critics are at best deluded and at worst engaging in calculated scaremongering.

This dossier has been compiled for two reasons. Firstly, to bring together in one document some of the core evidence underpinning fears about local government and GATS. Secondly, and perhaps more importantly, to articulate a "pre-emptive" response to the defence the government is likely to issue. We hope that the thorough nature of this document will convince you that our fears for local government under GATS are well founded, and show how the government's defence of GATS is based on a highly selective (if not disingenuous) use of the facts.

The chapter titles are fairly self-explanatory, and we urge you to take the time to read through them. Of course, we are more than happy to speak to WDC Exec members either individually or in a group if there are any further queries.

One issue we feel we simply must draw your attention to is the article from the Canadian newspaper. This shows how, in Canada, local government is fearful of the effect GATS will have on the planning function. Initially we were going to recommend this article as a good introduction to local government fears vis a vis GATS and planning, but with the proviso that the Canadian and UK regulatory system are 

(of course) not identical so not all the fears may transfer across the Atlantic. However, we were surprised to learn only the other day that the picture in the UK is even bleaker than that the Canadian municipalities are experiencing. This is exposed in an email we have reproduced below. The email is a response to a query (by a UK GATS campaigner) that asks how relevant the Canadian article is to the UK system.  Given the technical nature of the language we have inserted a brief explanation at the end. We really cannot overstate how significant this revelation is, as it blows a wide hole in the government's defence of GATS.

"...The examples of violations will be similar - any measures that restrict

retail development on the basis of their potential damage to existing businesses or neighbourhood character, any zoning or store hours

regulations for which there is a less "trade restrictive" alternative,

etc. The UK part of this will be especially easy to do because your

government, in contrast to other European nations, put zero limitations

on its retail commitments when the EC GATS schedule was submitted in

1995.

Since it is the EC, and notably not the US (and now not Canada), that is pushing for new disciplines on domestic regulation to be negotiated through the GATS, it is Europe where this issue has to be taken on. I questioned your top DG Trade officials at a transatlantic meeting about why the EU would be pursuing enhanced consumer regulation on food origins, etc. and that same time as they are establishing the grounds to undermine these same regulations through new domestic regulation disciplines in the GATS.  The response was incredibly adamant. The EC will pursue getting GATS domestic regulation disciplines, that they believe the trade offs that there have to be made between expanding trade and consumer protection are ones they can live with, and that zoning and store hour regulations need to be disciplined because they are used for protectionist purposes.  When I questioned one DG Trade official particularly on the zoning issue, he said that even EU local governments use this for protectionist purposes so he agreed with the proposal to put zoning on the list of regulations to be targeted. DG Trade clearly wants European local governments to be disciplined by new GATS rules on domestic regulation..." (Ellen Gould, independent Canadian GATS researcher)
What does all this mean? Well, when a government liberalises ("opens up") a service sector under GATS, it is allowed to specify limitations on the liberalisation. For example, in the retail sector (which includes megastores like Wal-Mart, Asda, etc.), several EU member states (such as Italy, Ireland, Belgium and France) have said the establishment of retail stores (especially "big box" stores) by foreign retail providers are conditional on the fulfilment of an economic needs test. The Belgian needs test, for example, includes assessment of "the number of and impact on existing stores, population density, geographic spread, impact on traffic conditions and creation of new employment." However, as the above email suggests (and verifiable by visiting http://gats-info.eu.int/gats-info/nwtosvc.pl?COUNTRY=European__Community&SECCODE=04.C) the UK has basically foregone the right to use an economic needs test by failing to lodge such a limitation in the Market Access column. Given the structure of GATS, this failure to table any limitation means the UK government (including local government) has effectively sacrificed the option of imposing any explicit quantitative limits on developments in the retail sector. (GATS defines such limits as, for example, imposing quotas on the number of stores, imposing limits on the quantity of transactions taking place, stipulating that local workers be used, or local raw materials, or local contractors and so on.) 

The government would almost certainly argue against this by saying that retail developments can still be blocked by the planning function, since planning is an issue of domestic regulation and not an explicit quantitative limit on the sector. (The WTO itself has said this, see page 10.) Clearly though, aspects of the planning function do implicitly restrict developments and trade in the sector, e.g. limiting store size, limiting store location, specifying maximum opening hours and so on. This is why giants like Wal-Mart are constantly frustrated by the planning function, which they almost certainly view as being a disguised "barrier to trade". 

Nonetheless, domestic regulation IS covered by GATS. More specifically, where a government has made commitments in a sector, regulation in that sector must be "least trade-restrictive" and "no more burdensome than necessary to ensure the quality of the service." True, the WPDR (Working Party on Domestic Regulation) is an ongoing committee and has not yet finalised which domestic regulations are overly "trade-restrictive". However - and this is where the alarm bells should REALLY start ringing - it transpires that it is our very own negotiators (DG Trade, the trade negotiating arm of the European Commission) who are proposing to reign in local authority jurisdiction in areas such as zoning and opening hours, because they consider the exercise of such local authority functions as being "protectionist." What does all this mean? Well, imagine if you were a Wal-Mart megastore. You'd quite like to open 24 hours a day but the local authority refuses to grant this because of the disturbance it will cause the local community. Clearly you'd argue that it would be less trade-restrictive if you could open 24 hours a day, but (say) planted banks of trees around the site to muffle some of the noise. Whether the "tree" solution is adequate to protect the local community would seem highly questionable, but it's less trade restrictive so, in the eyes of GATS, it's a better solution which theoretically might work. Furthermore, you might also argue that the opening hour restriction is ‘unfair’ because many of your re-stocking operations are best undertaken at night. Conversely, such opening hour restrictions do not effect the operation of small local stores, so they are in effect ‘protectionist’ and favour local, smaller shops. Finally, you might also argue that, because (say) most of the retail megastores are US-owned, this ‘protectionism’ is not only giving small firms an ‘unfair’ advantage, but in effect discriminating against US companies in favour of predominantly UK-owned smaller businesses.

I appreciate that this might all sound far-fetched. But I assure you it is all verifiable, and is typical of the sword-like role both multinationals and even our negotiating representatives (DG Trade) have in store for GATS. The fact that our own representatives are being so aggressive with GATS shows why the oft-cited assertion that "governments commit at a rate they choose" is at best only half the picture.

We hope you find the remainder of this document of use. Don't hesitate to get in touch if you need any further questions answering. Having read it, we hope you will be as convinced as we are that GATS is a massive threat to local jurisdiction in service provision and regulation. As such, we hope you will not shy away from taking appropriately decisive action.

Thanks,

WarwickshireGATS

http://www.webalias.com/warwickshiregats

Co-ordinator: Steven Kelk, 72 Brunswick Street, Leamington Spa, CV31 2EQ

skelk@dcs.warwick.ac.uk, 01926 733808


EAST LINDSEY DISTRICT COUNCIL

COUNCIL        12TH DECEMBER 2001

SUBJECT:    GENERAL AGREEMENT ON TRADE IN SERVICES (GATS)

REPORT BY:    Chief Executive

   (contact officer: A. Sharpe, direct 01507 329 431)

PART:    I

OBJECT OF REPORT

To inform Members of the recent developments with respect to the General

Agreement on Trade in Services, and propose a Council position on the

issue.

RECOMMENDATIONS

The Community and Environment Policy Forum recommends:

a)    That the Council adopt a position of extreme concern over international agreements, such as the General Agreement on Trade in Services, where:

i.    They will result in an erosion of local decision-making authority.

ii.    They hamper the Council's ability to deliver Best Value & Community Well-Being.

iii.    Their impacts have not had a comprehensive assessment, particularly with respect to the provision of public services, Local Government, the environment and vulnerable groups.

iv.    There has not be adequate consultation with Local Government.

v.    They are effectively irreversible.

b)    That the concerns described in (a) be communicated to the relevant individuals and bodies, including Local Councils, the Local Government Association, Members of Parliament, and Members of the European Parliament.

FINANCIAL IMPLICATIONS

There are no financial implications associated with this report.

1.0    Introduction

1.1    The General Agreement on Trade in Services (GATS) is an international trade agreement that was agreed in 1994 at the end of the last round of trade negotiations (the Uruguay Round).  It is an agreement of the World Trade Organisation (WTO), which was set up in 1995 to administer world trade rules.

1.2    Although GATS has been signed, it is not fully operational yet. Current negotiations (referred to as GATS 2000) aim to extend GATS to as many service sectors as possible.  GATS focuses mainly on removing barriers to foreign service companies that exist within each country, on the basis that removing these will stimulate more trade and create benefits for all.  

1.3    However, these 'barriers' are the result of decisions made by democratic society, generally referred to as laws, regulations, policies and other forms of government intervention.  These have been enacted for a range of reasons (public health, the environment, worker's rights,

etc).  GATS aims to deregulate - to remove those rules that restrict trade.  There is concern that GATS elevates the commercial interests of multinationals over the broader public interest.

2.0    GATS - Areas of Concern for Local Government

2.1    Application to Local Authorities - Although local authorities are not signatories to the agreement, have not been involved in the current negotiations, and have not been consulted; they are bound by the agreement.

2.2    Prohibits Barriers to Foreign Service Providers - GATS requires Councils to ensure open access to foreign companies (selling from the UK or overseas) for all sectors that the British Government has signed up to, and ensure that foreign companies are not discriminated against,

even unintentionally.  GATS prohibits local government from enacting any regulation that the WTO rules to be an 'unnecessary' barrier to foreign service providers. 

2.3    Burden of Proof - If a policy, plan or decision of a local authority is challenged, the burden of proof rests with the accused (in this case the local authority), to show that they were acting within the terms of the agreement.  Challenges are heard via the WTO Disputes Settlement

Procedure, from which there is no appeal.

2.4    No de minimis Provision - Any violation of GATS, regardless of how small, can be challenged.  Even if the amount of trade actually being affected by a local government practice might be relatively insignificant, if a WTO country did not like the precedent being set,

then it might launch a WTO dispute.

2.5    Effectively Irreversible - Once signed, a country is locked into the agreement - the procedure for getting out of GATS is so onerous and costly so that it is effectively impossible to withdraw.  This means that any change in policy by a local or national government could not

reverse GATS commitments --nor could a change in Government.

3.0    Potential Implications for East Lindsey District Council

To date, there has been no comprehensive independent assessment of the implications of GATS.  Based on available information though, the passage of GATS could have serious implications for local governments and their ability to act on behalf of their constituents.  The

implications for Local Government may include:

3.1 Environment

GATS would make it very difficult to limit inward investment on environmental grounds.  For example, exhaustion of natural resources is not on the list of exceptions that can apply in placing a limitation on trade under GATS.  When countries add service sectors they lose the

right to impose a wide range of restrictions on service companies.  For example, a local authority may wish to place new restrictions on the use of an ecologically fragile area.  Such a decision could be challenged, with the burden of proof resting on the local council.

3.2    Community Well - Being and Best Value

The implementation of GATS would result in the interests of companies in removing restrictions elevated over other local government aims, such as promoting community well-being and Best Value.  For example, if a local authority decides on a policy to promote community well - being that may adversely affect a foreign company, even unintentionally, it may be challenged under the WTO.

3.3    Erosion of Local Decision Making

GATS would limit the discretion of local councils in stimulating the local economy.  As the agreement would require foreign multinationals to be treated equally, a Council could not preferentially offer work to local employers.  Similarly, Council's would be prohibited under GATS in considering the legal entity of an organisation in the supply of services.  A Council could therefore not discriminate in favour of a local trust, charity or not-for-profit organisation over a foreign multi-national in, for example, the provision of social housing.

3.4    Planning and Land-use

Councils may be restricted in using discretionary powers in the planning process to apply conditions or change land use policies.  A foreign investor has recently challenged the land use decision of a Mexican local authority, based on a provision in the North American Free Trade

Agreement.  Similar provisions are currently being negotiated for inclusion in GATS.

4.0    Conclusion

Members of the Community and Environment Policy Forum expressed considerable concern over the possible impacts of GATS on local democracy and decision making.  Based on available information, it is felt to have the potential to limit the ability of East Lindsey District

Council to protect the local environment and deliver its Best Value and Community Well - Being commitments.

Although the agreement has been signed, there is considerable scope within the existing negotiations to ensure that the views of Local Government are incorporated.  The precedent exists where WTO members have intervened at GATS meetings on behalf of their local governments. The Canadian equivalent of the Local Government Association has recently

requested that all local government services should be exempt from GATS.  It would appear therefore that there is scope for Local Authorities to influence the current negotiations.

BACKGROUND DOCUMENTS

At your services: The impact of GATS on Local Government Briefing Paper;

July 2001, Word Development Movement.

Affiliate Policy Briefing: General Agreement on Trade in Services

(GATS); 5th April 2001, Local Government Information Unit.

Local government related:-

· Local Government Information Unit (LGIU)

"There are huge implications for local authorities of the extension of GATS on the further opening up of many areas of service provision to international commercial competition."

· Brighton & Hove Unitary Authority

· Oxford City Council

· Flintshire Council

· Haringey Council
· Chester-le-Street Council
· Hackney Council (we think)
· Federation of Canadian Municipalities (FCM) - representing 1000s of Canadian municipalities

"The largely unreported dispute between municipalities and the federal government on trade issues is heating up...And last spring the Federation of Canadian Municipalities (FCM) passed a resolution at its AGM demanding that municipal governments be excluded completely from the WTO's services agreement"

Environmental Groups:-

· Friends of the Earth (FoE)

"Friends of the Earth International opposes the continuation of the WTO’s General Agreement on Trade in

Services (GATS) negotiations. GATS has the potential to create adverse environmental and social impacts

in a wide range of sectors including energy extraction and production, transport, water, travel and tourism,

construction, power generation, and waste disposal and sewage. The WTO must conduct a fully public,

comprehensive and meaningful assessment of the past and future impacts of services liberalisation to ensure

the GATS does not undermine social and environmental sustainability."
· World Wildlife Fund (WWF)
· Centre for International Environmental Law (CIEL)
Unions / Professional Bodies:-

· UNISON (strongly-worded motion at previous annual conference)

· International Federation of Library Associations (IFLA)

"IFLA encourages its members to promote awareness of library values and concerns in the context of GATS to the trade negotiators in their country. The potentially far-reaching implications of trade liberalization in services for not-for-profit libraries should be openly debated. Negotiators should be strongly encouraged to ensure that government support for traditional library service is not exposed to a GATS challenge."
· AFL-CIO (one of the biggest US unions)
"We are deeply concerned that GATS negotiators - with little expertise on regulatory policy, development, or the social aspects of basic services - are intruding into areas of domestic law and policy that have very little to do with traditional trade rules on tariffs and quotas. The GATS now covers investment and labor mobility as well as trade, and GATS rules could facilitate the privatization and deregulation of services in a broad range of sectors." 

· Association of University Teachers (AUT)

· National Union of Students (NUS)

· Public Services International (PSI)

· Education International (EI)
"...there is a major risk that the WTO's initiatives will clash head-on with the principles upheld by all those who value a quality public education system..."

· European Universities Association (EUA)

· Union Network International (UNI)

· International Confederation of Free Trade Unions (ICFTU)

· International Council of Nurses (ICN)

· TUC, Scottish TUC

· Universities Scotland
Development / Charities:-

· World Development Movement (WDM)

"Moreover, the irreversibility of GATS will ensure that once governments have opened up particular service sectors to WTO rules, there is no going back. The decision of how to organise service delivery is effectively being removed from the political arena. In future, citizens will no longer have the democratic right to decide whether or not services should be regulated."

· Save The Children Fund (SCF)

"GATS also undermines a country's ability to manage its basic services in the public interest. Regulation of services is particularly important in the case of health care, yet GATS restricts domestic regulation in order to remove 'unnecessary' trade barriers, driving down regulatory standards rather than raising them in line with public health needs. "

· Christian Aid

· UN Sub-Comission on the Promotion and Protection of Human Rights
Government related:-

· In the period prior to the general election, 262 MPs signed an EDM expressing concern over GATS

· Over half of eligible MSPs in the Scottish Parliament have signed a similar EDM

· The International Development Committee in Parliament has called for a Commission on the trade in services;
Scottish National Party (SNP) - has called for a full investigation into the potential effects of GATS on Scotland's public services

· The Health Committee in the Scottish Parliament is conducting an inquiry into the agreement;

· Plaid Cymru (we think)

· Green Party of England & Wales

By Steven Kelk, Leamington Spa (skelk@dcs.warwick.ac.uk), March 2002

Government says: "GATS is bottom up - countries only make GATS commitments at a rate they are comfortable with..."

· "The GATS [the General Agreement on Trade in Services] can and will speed up the process of liberalization and reform, and make it irreversible." - David Hartridge, former Director of WTO Services Division

· The preamble of the text states "Desiring the early achievement of progressively higher levels of liberalization of trade in services through successive rounds of multilateral negotiations", which challenges the government line that commitments are made "at leisure..."

· Liberalisation is the raison d'être of GATS...to pretend otherwise is disingenuous

· WTO members who are generally perceived to be reticent in their commitments will be targeted in later rounds of negotiations

· Countries laws can be (effectively) overturned if a WTO Dispute Panel rules that a law or measure is a GATS violation:- otherwise crippling trade sanctions ensue

· Countries are under pressure to "offer" the opening of their own service sectors so that they might win export opportunities in other countries' markets. Between now and the end of June 2002, countries will table what they want from other countries. Between July 2002 and the end of March 2003, countries will then table WHICH SECTORS THEY ARE WILLING TO OPEN. At that point a process of "bargaining" will take place - thus, sectors will be opened for reasons other than the public interest (e.g. strategic gain)

· The Directorate General for Trade (DG Trade), the arm of the European Commission that negotiates for the EU at the WTO (as a bloc), is extremely keen on GATS. Pascal Lamy, Commissioner for Trade, has infamously said (when speaking to industry representatives):- "If we want to improve our own access to foreign markets then we can't keep our protected sectors out of the sunlight. We have to be open to negotiating them all if we are going to have the material for a big deal. In the US and the EU, that means some pain in some sectors but gain in many others, and I think we both know that we are going to have to bite the bullet to get what we want". 

· There is considerable pressure from the corporate sector for an aggressive GATS strategy, owing to the expansive export gains they hope to make. Central government has a very close relationship with industry on GATS negotiations, e.g. the shadowy LOTIS Committee.
· Though it is possible to "carve-out" protection for certain laws and regulations at the time a sector is committed, it is virtually impossible thereafter to make changes i.e. it is a "one-shot" process. In other words, governments are being required to see into the future when they make GATS commitments...how can they possibly know which regulations will be required in the future, or what measures a completely different government will wish to pursue? This is why GATS is described as a "ratchet", or "lock-in" agreement.
Government says: "Planning is an issue of domestic regulation..."
· The WTO says, "...it is absurd to suggest that a Government or local authority would have to set aside planning rules because a foreign company wanted to open a hotel, set up a golf course or expand a waste dump. These are questions of domestic regulation, not market access, and foreign suppliers operating on the basis of a market-access commitment are subject to exactly the same domestic regulations as national suppliers; they have no right to exemption from planning or zoning rules, or any other kind of regulation."
· HOWEVER. BEFORE YOU THINK THERE ISN'T A PROBLEM...READ THE INTRODUCTION OF THIS DOSSIER.
· Article VI.4 of GATS covers Domestic Regulation, so though these are "questions of domestic regulation" this is not to say that they are not covered by GATS in some way!
· The Working Party on Domestic Regulation (WPDR) is an on-going body designed to expand/refine disciplines on domestic regulation.
· Leaked minutes have shown talk of introducing a "necessity test", so that governments accused of having excessively "onerous" qualifications, licensing requirements, technical standards may have to demonstrate that such regulations are necessary, proportionate, the "least trade-restrictive", "no more burdensome than necessary." The problem with this is that are almost always less trade-restrictive regulatory techniques available, but often the downside is that they fail to serve the public in quite the same way. For example, the US government was threatened with penalties (under NAFTA) because a ban by the state of California on the chemical MBTE (for health reasons) was considered not 'the least trade restrictive'. The development of Article VI.4 has been described by one WTO delegate as "dynamite", such is its capacity to take international trade law beyond the border and into the regulatory heart of a country
· Contrary to the WTO's defence, issues of planning/zoning have been discussed in the context of being "barriers to trade", often overlapping with issues of "discrimination":-
· The EU negotiating document (S/CSS/W/36) has observed that, "Controls on land use, building regulations and technical requirements, building permits and inspection, registration of proprietors, contractors and professionals, regulation of fees and remunerations, environmental regulations ... Even if the same measures are applied to all suppliers, domestic or foreign, they may be found to be more onerous to foreign suppliers."
· "...limitations on the number of outlets in chain store operations..." (see the US negotiating position: S/CSS/W/27)
· "...urban planning regulations..." (see the Swiss negotiating position: S/CSS/W/77)

· "...restrictions on the geographical areas for and size and number of stores..." (see the Korean negotiating position: S/CSS/W/85)
· Furthermore, it is well known that corporations often adversely affected by local planning jurisdiction are keen on using international trade law to further their aims. The following statement of intent from Wal-Mart is not explicitly addressing GATS but nonetheless reads uncannily similar to GATS disciplines on Market Access and National Treatment:-
· The company seeks an agreement that "...prohibit[s] a Party maintaining or adopting measures that would: limit the number of service suppliers or operations, restrict the types of juridical persons or joint ventures through which a service supplier may supply a service, or limit the participation on foreign capital in terms of the maximum percentage limit on foreign share holding or total value of foreign investments. Wal-Mart also would like to see a restriction on Party's ability to impose local equity restrictions, limitations on repatriation of foreign direct investment, investment screening, and competitive needs testing."

· The paper "Trading Health Care Away" by CornerHouse, notes that "...the GATS Council has discussed, in terms of the national treatment, restrictions in countries on large-scale retail outlets, shop opening hours, zoning and planning laws, controls on land use, building regulations, building permits, registration of contractors and professionals, regulation of professional fees, environmental regulations, worker health and safety regulations, local content and employment policies, urban planning rules and environmental protection policies. Even laws to ensure that a country benefits from foreign investment - minimum number of local jobs or content, for instance - could be considered trade restrictive. No government measure or practice is beyond GATS scrutiny."
Government says: "GATS commitments often do no more than formalise levels of liberalisation that a country has already undergone internally..."
· This is not so. If we examine the EU's current GATS commitments [the Commission negotiates on behalf of all EU member states] we see that their full impact, if (and when) realised, could be immense. Particularly in sectors such as environmental services and tourism services...local governments are almost certainly violating GATS already in these areas. Governments acknowledge that the inscription of "None" (no limitations) in a GATS schedule is extreme, but plead innocence...why would we do such a thing? Yet this is precisely what has been done in the above sectors, and often in the sensitive, investment-related "commercial presence" mode of delivery.

· The WTO knows this full well...former WTO Director General Renato Ruggiero has commented that neither governments nor industry have yet realised the full significance of existing GATS commitments

· Even so, existing GATS commitments are not yet considered "ripe": many GATS proponents argue that this "only commit to the extent you've liberalised internally" strategy is a flaw which will be remedied in the new round of GATS negotiations, through harder / more ambitious bargaining etc.
· We can therefore have little confidence that forthcoming EU GATS commitments (as part of the GATS2000 renegotiations) will respect local concerns.
· GATS is "effectively irreversible" and unprecedented in a number of ways (see other points)
Government says: "Nothing in GATS to adversely effect sustainable development..." 

· GATS contains no exemption for measures deployed "in the public interest" or "for the purpose of environmental sustainability."
· GATS stands in direct opposition to many of the policy mechanisms widely acknowledged to be necessary to ensure (environmentally and economically) sustainable development. For example, a local government might choose to limit the number of operators in an area to prevent market saturation. Or stipulate that a multinational investing in the area employ a certain number of local staff. Or use a certain % of local sub-contractors, or use a certain % of local resources. Or subject economic activity in a certain area to an economic needs test, to prevent an overemphasis on one geographical area (for example.) Or offer subsidies to local, not-for-profit service providers so they might stand a chance against multinationals with their economies of scale.  Or limit the number of tourist buses in an area because of complaints from local residents. These are just some of the measures, which are clearly useful for both stimulating and protecting small economies (and their surroundings), that GATS is designed to preclude.
Government says: "There is nothing in the agreement which challenges a government's right to regulate..."
· This is a severe half-truth.

· The preamble of the GATS text mentions the right to regulate, but in international trade law the preamble is over-ridden by the much more onerous GATS disciplines in the body of the text

· Where a government, for whatever reason, has failed to table the relevant exemptions, it is prevented from deploying any of the following regulatory mechanisms:-

· IT CANNOT (FOR EXAMPLE):
· Limit the number of companies operating in a particular sector i.e. no quotas, monopolies, exclusive supplier concessions

· Stipulate that "setting up shop" is conditional on an economic needs test

· Limit the amount of activity (e.g. transactions, output) in a service sector

· Limit the number of people working in a sector

· Stipulate that "setting up shop" is conditional on the venture being of a particular form (e.g. not for profit, minimum % local shareholding etc.)

· Stipulate that companies source raw materials or sub-contracts locally, employ a certain % local people, have a certain % local shareholders and so on...

· Employ any mechanism that discriminates against foreign competition

· Employ any mechanism that is applied equally to both local and foreign companies, BUT IS EXPERIENCED MORE HARSHLY BY FOREIGN COMPANIES...even "de facto" discrimination is outlawed!

· Offer subsidies to local companies and not to foreign companies

· Clearly, when GATS is used as it is intended, it closes down a large number of policy options. To suggest that the "right to regulate" is preserved ignores the massively onerous disciplines described above.

· ALSO, this does not take into account the threat posed by the development of Article VI.4, which may or may not end up applying "horizontally", that is, to service sectors irrespective of whether they've been committed. Even if they only apply to committed sectors, this will still commit authorities to ensuring that technical standards, licensing, qualification requirements are the "the least trade-restrictive" and so on. More excitable critics have called Article VI.4 "the post-democratic Magna Carta."
Government says: "It's not really any different to (for example) existing EU Competition Law..."
· Not true.

· GATS is unprecedented in its scope.
· Through Mode 3 (Commercial Presence), GATS essentially gives investment rights to foreign corporations. Until recently GATS proponents described GATS as "...the world's first multilateral agreement on investment, since it covers not just cross-border trade but every possible means of supplying a service, including the right to set up a commercial presence in the export market."  This quote was removed once people started arguing that, in this respect, it was like the defeated MAI (Multilateral Agreement on Investment), which many local authorities around the globe opposed
· GATS is progressive - it is designed to deepen liberalisation.
· Under the National Treatment rules of GATS, de-facto discrimination is outlawed...that is, even if a measure is applied to a local and foreign company equally, but the foreign company is affected "more harshly", this is also a GATS violation.

· GATS goes further than virtually any other multilateral trade agreement in that it removes the international trade component and reaches deep inside a country's regulatory structure…

· For example, Market Access commitments (the ones that prevent governments introducing quantitative restrictions on, amongst other things, the number of service operators operating in a sector) are binding even if they apply equally to local and foreign companies, or if (even more extreme) there is no foreign commercial interest! The WTO's justification for this is that "...internal market opening and services trade liberalisation go hand in hand."
· Also, the aforementioned disciplines on Domestic Regulation are an unprecedented intrusion into internal qualifications, licensing, and technical standards.
· Under EU Competition Law a nation may be able to salvage ruled-against legislation (on the grounds that it should be exempted on, for example, public health grounds) if a national court rules the measure to be proportionate. Under the WTO, the ultimate arbiter is a small panel of trade bureaucrats in Geneva. There is no recourse to national courts, or any body other than the WTO.
· Former WTO Director General Renato Ruggiero has observed that, "...the right of establishment and the obligation to treat foreign services suppliers fairly and objectively in all relevant areas of domestic regulation extend[s] the reach of the Agreement into areas never before recognised as trade policy."
Government says: "Government procurement is exempt from GATS disciplines..."
· Article XIII:1 refers to "procurement by governmental agencies of services purchased for governmental purposes and not with a view to commercial resale or with a view to use in the supply of services for commercial sale..."
· But! The Agreement contains no further definition of these terms, nor has any interpretation been provided by competent WTO bodies.

· The WTO has said that the boundaries between government procurement, services provided in the exercise of governmental authority and services covered by GATS disciplines are not clear.
· Thus - it is not yet clear what local government's obligations are under even existing commitments, let alone future commitments. Should the UK/EU be challenged and found in violation central government will be forced to ensure compliance

· And! WTO members have a mandate (through the Working Party on GATS Rules) to develop new disciplines that will bring government procurement under GATS.
Government says: "GATS contains Article XIV, General Exceptions, which allows measures 'necessary to protect human, animal or plant life or health'"...
· There is no General Exception for measures deployed "in the public interest", or "to ensure sustainable resource use."

· At any rate, governments who claim that Article XIV is a carve-out for socially and environmentally responsible legislation are being economical with the truth:- it is no small matter to claim that an (alleged) violation of GATS is justified by its inclusion under Article XIV.  As Law Professor Robert House pointed out in the Financial Times last year:-

· "...Contrary to what you suggest, members cannot simply "suspend" their liberalisation commitments for health and safety reasons - they must be prepared to make a strict justification for any such departure, which may or may not be accepted by WTO dispute settlement organs. Withdrawal of commitments, while possible, may require the payment of compensation to trading partners on a most favoured nation (MFN) basis - the experience of the General Agreement on Tariffs and Trade is that this sort of safeguard is not very effective..."

Government says: "No other WTO member would bother challenging another WTO member over local government GATS violations..."
· This is another half-truth.

· Firstly, remember that local government is not exempt from GATS...there are no "de minimis" exemptions:- whatever commitments central government makes apply equally to local government. This should be particularly worrying given the lack of consultation with local government. (And is why the Federation of Canadian Municipalities, the equivalent of the LGA, is demanding municipalities be exempted from GATS.)

· There have already been several examples where a WTO member has been found "guilty" of violating WTO law, because of legislation being enacted in sub-national levels of government.

· In such cases the national government is effectively obliged to enforce compliance on the offending local government, or face crippling trade sanctions

· GATS contains clauses which (when developed) may require national government to put in place mechanisms to monitor and ensure local government compliance with GATS commitments

· There is a real danger that the drawing of power away from local government will be accelerated by GATS:- it is much easier for a national government to ensure GATS compliance at all levels if the functions most likely to trigger a violation are assimilated into central government jurisdiction

· Other possibilities include the filing of a complaint against a member state on the grounds that local governments across the whole of the country are violating GATS in some way, through a piece of widespread, "best-practice" legislation for example.

Government says: "GATS commitments can be withdrawn under Article XXI..."

· GATS commitments are described by David Hartridge, former Director of WTO Services Division, as "effectively irreversible"
· Commitments can only be reversed 3 years after implementation, with at least 3 months notice, and on the understanding that governments make compensatory liberalising commitments to the satisfaction of all other WTO members

· In other words, GATS cannot simply be switched "on and off": the MAI-esque Commercial Presence mode of delivery is designed to create a secure, low-risk investment environment for foreign service corporations. As the WTO Director General has said, "Bindings undertaken in the GATS have the effect of protecting liberalization policies, regardless of their underlying rationale, from slippages and reversals."

Government says: "It is our firm belief that public services are exempt: why would we put them at risk (etc.)..."
· Very few public sector bodies are convinced by this...

· The GATS alarm bell was originally rung because of claims from industry such as "GATS can encourage more privatisation...particularly in the field of healthcare"

· The alleged exemption of public services (Article I.3) is unclear, ambiguous, and critics fear that the co-existence (in almost all service sectors) of private and public operators renders this Article useless

· Government is staunch in its defence of Article I.3's ability to protect public services. But the WTO has said that the exemption must be "interpreted narrowly."
· As mentioned earlier, in many cases it is not clear where government procurement, "services provided in the exercise of governmental authority" (i.e. public services) and the main GATS disciplines start and stop

· Article I.3 has not been tested...the government has said that this is one reason why we shouldn't be worried...yet it means the actual meaning of Article I.3 will ultimately rest with the precedent of a  WTO Dispute Panel

· Given that GATS covers 160 service sectors, many of them not obviously a "public service" but essential to their smooth operation, there is a danger public services will be "peeled away" from the extremities

· Politically, there are concerns that (even if public services exempted in the short-term) GATS is embarking on an economic model which will only put them under increasing pressure

· In April 2001 the Government of British Columbia released a research paper which concluded that,

· "The General Agreement on Trade in Services (GATS) contains an exclusion that, at first, appears to broadly protect public service systems and the authority of member governments to regulate such systems. However, this exclusion for "services provided in the exercise of governmental authority" is defined very narrowly. As a result, the GATS appears to bring many public service systems -- and their regulation -- within the sphere of WTO authority."
· In May 2001 CIEL (Centre for International Environmental Law) released a legal research paper by Markus Krajewski which concluded that Article I.3 failed to offer convincing protection of public services.

This local authority notes that there has been little information or data provided

by the UK Government to local authorities about the General Agreement on Trade in Services, despite negotiations to expand the agreement being underway. In particular, current EU negotiating priorities are not public and forthcoming information about the negotiating requests made of UK services by other WTO members should be made available. It further notes that to date there has been no independent assessment of its impact. It is therefore concerned that governments are making effectively irreversible commitments, which apply to all levels of government, with little or no real understanding of the impact of these on service provision both domestically or worldwide.

To safeguard meaningful local democracy, this local authority will:

1. Write to the Minister for Local Government, the Rt. Hon. Nick Raynsford,

to call for the following action conerning assessment and scope of GATS,

and its impact on local government.

Assessment

a. The GATS negotiations should be halted until an independent and thorough

impact assessment of past and proposed measures under GATS and their

likely impact on key services, both in the UK and internationally, is

undertaken.

b. Following the comprehensive assessment and analysis, the Government

should discuss and consult on the findings and the proposals under GATS.

Scope

c. Urgent clarification should be sought about whether public services are

exempt from GATS.

Local Government

d. Any assessment should include an analysis of what restrictions may be

required to allow for flexibility in local decision-making.

e. Local authorities should be made aware of current EU negotiating priorities

and consulted regarding the negotiating requests made of UK services by

other WTO members, where these impact upon local authorities roles, duties

and responsibilities.

2. Write to the Local Government Association requesting that they put

pressure on the DTI until the above points have been achieved.


GATS: "At stake is not just the future of local democracy,

but the future of public services."

I am writing this letter in order to draw your attention to an issue of potentially profound consequence for local government. GATS - the General Agreement on Trade in Services - is a little-known international trade agreement that is designed to open up (or 'liberalise') service sectors in order that an internationally contestable free-market can develop in that sector. GATS covers virtually all services, including politically sensitive sectors (such as health and education) that have not traditionally been associated with market principles. In common with other trade agreements, this operates by forcing governments to comply with stringent "disciplines", where compliance usually entails the removal of so-called "trade distorting" government measures. In GATS as in other trade agreements, such as EU competition law, "trade distorting" measures are identified as those regulations and policies that confer an "unfair" advantage on domestic companies over foreign companies. (GATS is in fact somewhat more extreme than this, but I will come back to this fact in due course.) For the growing army of GATS critics, this negative "discipline"-based model is the crux of the problem, diminishing democracy and severely curtailing the regulatory freedom of governments to pursue policies aimed at improving social welfare and environmental sustainability. As the major GATS critic Friends of the Earth puts it,

"GATS has the potential to create adverse environmental and social impacts in a wide range of sectors including energy extraction and production, transport, water, travel and tourism, construction, power generation, and waste disposal and sewage."
Perhaps it is no coincidence that the major beneficiaries of agreements like GATS will certainly include the massive, service-exporting corporations who consider government regulation anathema to their goal of profit maximisation. As I will shortly demonstrate, this is indeed no coincidence.

FoE are joined in their criticisms of GATS by an impressive array of trade unions (e.g. UNISON), development groups (e.g. Save The Children, World Development Movement), environmental organisations (e.g. WWF) and citizens organisations. "But", I hear you ask, "what's this got to do with local government, and more specifically Warwick District Council?". Well, as the enclosed Local Government Information Unit (LGIU) briefing explains, GATS disciplines apply to all levels of government, not simply national government. Quoting here from the LGIU report:-

"There are huge implications for local authorities of the extension of GATS on the further opening up of many areas of service provision to international commercial competition."

Though GATS re-negotiations are only just beginning, local governments across the world are beginning to ask the question, "Why should local governments be bound by international agreements when they have not been party to these negotiations in the first place, and when they potentially constrain the policy options available to local and regional councils to improve communities’ quality of life and support the local economy?"  Indeed, in Canada the Federation of Canadian Municipalities (FCM) is demanding that the federal government exempt regional government from GATS disciplines. It may seem strange and unlikely to think that local and municipal government could ever be economically significant enough to trouble the enforcer of GATS - the World Trade Organisation (WTO) - but this is in fact a harsh reality of the global economy. There are many cases where nations have been found guilty of violating WTO rules because a regional authority was unwittingly implementing WTO-illegal policies. In such cases, the guilty party practically has no choice but to revoke the policy, lest the parent state face crippling punitive trade sanctions. Canada is one such country to fall foul of this, which goes some way to explaining why the FCM are so vociferously and confidently articulating their concerns.

Back in the UK, concern is also growing rapidly. Already three councils have passed anti-GATS motions; Brighton & Hove Unitary Authority, Oxford City Council and Flintshire. (I have enclosed the text of the Brighton and Oxford motions and I urge you to take a look.) Warwickshire County Council (WCC) has been alerted to the potential danger of GATS, and are looking into it, but seeing as Warwick District Council (WDC) is also involved extensively in service delivery it is equally as important that district councils formulate policy on this issue and take an appropriate stance.

I'll shortly add flesh to these seemingly abstract concerns but first let me explain why it is essential that local government takes a lead role in challenging GATS. There is, I fully appreciate, a temptation to pass the concerns upwards to be scrutinised and dealt with at the national level. After all, it might be argued, it is national government which deals with all these 'macro' issues, not local government. However, at present the UK government is stubbornly refusing to accept any of the criticisms of GATS, and is in fact pursuing a far more worrying policy than simply aloof indifference. If you look at http://www.wdm.org.uk/cambriefs/lotis.pdf you will find details of the stunning LOTIS revelations. In a nutshell, these leaked minutes demonstrate that the UK government is colluding with a powerful city lobby group, in secret, to formulate government policy on GATS and discuss how the anti-GATS movement - which they acknowledge has a valid argument! - can be derailed. Clearly there is an agenda here many degrees removed from open debate, accountability and the public interest.

Concrete Issues

Again, I accept that this all may seem absurd and abstract, but let me demonstrate some of the real-life areas in which local government could potentially be adversely affected. This, it should be understood, takes place in the context that any GATS challenges, irrespective of the level of government at which the alleged violations take place, are decided by a closed panel of trade bureaucrats in Geneva.

When a service sector is committed under GATS, so-called "Market Access" disciplines ensure that (unless otherwise specified) it is GATS-illegal to (for example) limit the number of service operators in that sector, limit the amount of output in that sector, subject entry to the market on the basis of an economic needs test, stipulate that entry to the market is conditional on employing a certain % of local people, or utilising a certain % of locally-sourced materials, or engaging in partnerships with local companies. These are severe restrictions. Take as an example the tourist-filled streets of Stratford. I remember reading in the Leamington Courier some months ago that Stratford residents were fed up with an excessive number of tour buses on their roads. Although I'm not aware of how or whether this was resolved, a reasonable course of action might have been for the local council to limit the number of tour buses operating at a time. Yet this might well have been technically GATS-illegal! Why? GATS is being re-negotiated, but all WTO member states (including the EU, which negotiates as a bloc) made an original set of commitments back in 1995. The EU was particularly liberal in the Tourism Services category, to the extent that full Market Access disciplines already apply. This is the reality of GATS negotiations...though the UK government and EU re-assures worried commentators that it won't do anything silly, the fact is that the full consequences of even existing GATS commitments have yet to become apparent. Worryingly, the WTO considers the 1995-era commitments to have been very limited indeed, and the principle goal of the current GATS2000 agenda is to make it fully operationally effective and, alarmingly, achieve a far deeper and wider level of liberalisation.

As a further point, you may be wondering what internal affairs such as these have to do with an international trade agreement. Exactly:- GATS is unprecedented in that in certain areas it takes out the 'international trade' component. Market Access disciplines, it has been discovered, can be violated even if a regulatory action limits access to a market without penalising foreign companies. So governments are in fact taking on commitments to open up entirely, irrespective of whether a foreign company is involved, "because internal market opening and trade liberalisation go hand-in-hand." To further whet your appetite, consider that Wal-Mart (who owns Asda) have for a long time been pushing for the kind of policy strait-jacket that GATS enforces. In addition, though it is still unclear how the planning function itself is affected by GATS (especially in light of proposed government changes), it would be completely GATS-illegal even at present to have (say) a 'McDonald's Free Town' and deny McDonald's access on the grounds that local people and councillors object to their cheap and nasty food!

Secondly, nations are bound by what are known as National Treatment disciplines. These outlaw any measures which confer an advantage on a domestic company over foreign competitors, and you may well be familiar with similar constraints under EU competition law. National Treatment is extremely severe. Laws which even incidentally "discriminate "against a foreign company are outlawed. Furthermore, unless otherwise exempted all subsidies offered to domestic companies must also be offered to foreign operators in that sector. Since the EU has already liberalised (under GATS) refuse collection & waste disposal, a non-EU waste-collecting multinational must be treated exactly the same as a not-for-profit, co-operative waste collection/recycling programme. So any subsidies offered to the latter, in an attempt to foster local economic growth and/or economic development, are technically supposed to be offered also to the former! You might also have heard of how in Brighton the refuse contract for the French multinational SITA was revoked and replaced by a local co-operative. It is not difficult to imagine how, as GATS becomes fully operative, common-sense legislation (such as Brighton deployed in this instance) will become increasingly constrained by GATS dictates on monopoly "abuses", market access and national treatment.

Thirdly, expanding rules on 'domestic regulation' threaten to make all regulation pertaining to licensing, qualification requirements and technical standards "least trade restrictive" and "no more burdensome than necessary", and these rules may end up applying across the board. The significance of the "burdensome" requirement is that it takes the international trade element out of the equation, and thus is an unprecedented penetration into government authority inside national borders. Coupled with this is the requirement that local and national government may ultimately have to notify and justify to some as-yet uncreated third party any domestic policy changes that affect GATS. (Note that GATS commitments themselves have been described - by proponents of GATS - as "effectively irreversible".) So it is definitely time to think hard about how local issues such as building inspections, taxi licensing, subsidising low-income housing projects, park services, road maintenance, pesticide spraying, arts and recreation programmes, hotel and restaurants, architectural codes, planning, subsidised travel schemes, areas of historic importance, community development schemes, Local Agenda 21 projects etc. might all be adversely affected. 

The WTO argues that all these different disciplines are necessary to ensure a "level playing field". This is misleading...if local companies are not fostered, protected and offered special treatment they don't stand a chance against economic giants operating within the market. Hence, community development itself is threatened:- if you can't subsidise local companies and projects, can't give them privileged market access, can't stipulate that an incoming company employ local people or use local resources, can't ask incoming companies to form partnerships with local companies, what chance has the community got?

Conclusion

I will now draw this lengthy letter to a close. If you are not yet convinced, I urge you to look through the various materials I have provided, particularly the LGIU briefing. A continuing erosion of local government sovereignty would appear to be on the cards as central government cracks the whip to ensure local-level compliance with the UK's GATS commitments. Also, in this era of corporate power, it is not unthinkable that a foreign multinational, irked by a commonplace, 'best-practice' aspect of local government regulation, will lobby its parent state to haul the UK before a WTO arbitration panel and seek the removal of the "offending" regulation throughout the country.

There is clearly a lot at stake. The WarwickshireGATS team is campaigning hard to raise awareness of this in the area...you may have seen our exchanges with Phillip Bushill-Matthews in the Courier, who steadfastly refused to engage with the very real threat of GATS. Our website is at http://webalias.com/warwickshiregats and has many locally relevant links; please do take a look. We implore you to take this issue seriously, with a first positive step being the passing of a motion within WDC along the lines Brighton, Oxford and Flintshire have passed. (The Brighton and Oxford motions are included on the other side of this page.) The WarwickshireGATS team would be delighted to answer questions, give talks and present seminars on this topic, and await your response! WarwickshireGATS correspondence should be directed to: Steven Kelk (WarwickshireGATS co-ordinator), 72 Brunswick Street, Leamington Spa, CV31 2EQ, Phone: (01926) 773808, Email: skelk@dcs.warwick.ac.uk.

Yours in anticipation...


Toronto Star, Mar. 3, 2002. 01:00 AM 

Globalization - coming to your town? 

Critics fear new trade agreement could restrict powers of city governments 

Sherry Peters, Special To The Star 

VANCOUVER - The power of Canadian municipalities to pass zoning regulations and control such things as retail store hours may run afoul of an international trade agreement.

World Trade Organization negotiators have listed local bylaws that could favour smaller businesses over larger ones as potential violations of the General Agreement on Trade in Services (GATS). The details of GATS are being worked out during the current round of WTO negotiations in Geneva.

Signed by the federal government, GATS is binding on all levels of government in Canada, including municipalities. If municipal powers become subject to GATS, large retailers that claim local bylaws covering store density and hours of operation give smaller retailers an advantage could challenge those bylaws at the WTO as unfair trade barriers.

"This is what globalization is all about," says Toronto Councillor Jack Layton, who is also president of the Federation of Canadian

Municipalities.  "It starts with the nation-state, then it hits at the provincial and local level.

"This should send a chill down the spine of every local councillor and mayor in Canada."

GATS "potentially strips away municipal power," adds West Vancouver Councillor Victor Durman. "I believe that any local community represented by their municipal representatives should be able to set regulations that reflect local concerns and desires and not have it overruled by an international tribunal."

Representatives of the WTO's 144 member nations, including Canada, are preparing a list of grounds for challenging domestic regulations they believe create barriers to trade.

Trade rules permit one country to challenge another member country's domestic policies if they are seen to be trade-restrictive. Insiders say some countries have been under significant pressure from large retailers to target regulations they believe favour smaller businesses. 

According to leaked minutes of a meeting last fall, at least two delegations to the trade talks argued that local regulations governing zoning and hours of operation should be subject to GATS. And a second internal document indicates that WTO staff agree that such local regulations be included as possible trade restrictions. 

Under these circumstances, municipalities would have to ensure that any regulations they placed on development, such as prohibiting the construction of a 24-hour, big-box store in a residential neighbourhood, met the GATS test of being "no more burdensome than necessary." 

West Vancouver is one of many municipalities in British Columbia that has raised concerns about the potential local and regional impact of international trade agreements.

The issue came to the public's attention last year when the Greater Vancouver Regional District announced that it was considering contracting out the designing, building and operating of new water treatment facilities. 

But such a contract could fall under the umbrella of the North American Free Trade Agreement, which in turn could undermine local decision-making about water treatment.

After the region's lawyers could not rule out the possibility, the plan was abandoned.

Ellen Gould, an independent trade researcher from Georgetown University in Washington, recently told West Vancouver council that "the federal  government completely ignored the jeopardy they were placing municipalities in." 

If things such as zoning are included in the new international agreement, "any regulations local councils pass in order to restrict the building of big-box stores, limit housing developments that are out of character with the neighbourhood or restrict how long stores can stay open could be challenged," she said.

Gould explained the burdensome test could be a difficult one for municipalities to meet: "If there are neighbourhood concerns about excess noise from traffic to Wal-Mart, (municipalities) may not be able to simply zone to prohibit a big-box retail store. They might have to accept Wal-Mart's proposal to buffer the noise through landscaping, changes to access roads, etc."

Some observers suggest that the push to curb regulations that may favour small stores is coming from firms such as Wal-Mart and large European retailers, including IKEA and Boots. Wal-Mart was to have opened 11 so-called Supercenters in the United States last month. The 24-hour stores range in size from about 110,000 to 230,000 square feet.

The fact that zoning and hours of operation are being put forward for discussion in Geneva has added to the concerns of Canadian municipalities about international trade deals.

"This confirms our worst fears —— that an unelected panel of officials meeting in secret would be able to decide local matters like zoning and hours of operation," Layton says. 

"We know that the Wal-Marts of the world are out there putting significant resources to try to stop the kind of techniques that local government use to try to protect the character and local businesses of their area." 

But federal trade representatives say municipalities have nothing to worry about.

Vince Sacchetti, senior policy analyst with Industry Canada, suggests matters like municipal zoning and restrictions on hours of operation are simply "a garbage list of examples" that might be covered under GATS.

"I can't believe it would go to the WTO," he says. "We have not yet had a full discussion. It's ongoing ... We're just complying a list. So far, only three out of the 144 members have submitted their lists." 

Gould, however, says a member of the European Union's trade negotiation team has approved the inclusion of zoning and hours of operation in GATS. 

"If the federal government doesn't want it on there, they better speak up now," she says. "There is a critical meeting to define what's up for grabs on domestic regulations in March."

Andre Lemay, a spokesperson for Foreign Affairs in Ottawa, also says municipal concerns are not warranted.

"GATS was basically made to measure for Canada. In 95 per cent or more of the cases, we are already playing by the rule of the WTO.

"What GATS wants to do is provide market access," Lemay says. "But no municipality will lose its right to create regulations. This is protected  right in the preamble."

Gould says the right to regulate is not guaranteed in the preamble, but has to be balanced with the commitment to expand trade.

She also rejects the made-for-Canada argument and says Ottawa has been unable to interest Canadian businesses in the deal.

"The GATS is an agreement that was driven by American-based transnational corporations. They dominate the service sectors in all areas. What is the Canadian equivalent of PricewaterhouseCoopers or Microsoft?

"They (the federal government) try to entice them out to meetings, but the turnout is always very small. They have enormous trouble interesting anybody in the business community in GATS."

Lemay says that if municipalities want issues of zoning and hours of operation off the negotiating table, "then we will promote that position at the WTO."

But if, after federal-municipal consultations, "51 or 55 per cent of municipalities say they want it on (the list), then who are we to say no."

The Federation of Canadian Municipalities has prepared a list of written questions it would like answered by the federal government.

"It will be very clear from those answers the extent to which they are prepared to get into the truth of the matter," says federation lawyer Donald Lidstone. 

Municipalities believe "that land use planning and land use control historically, traditionally and constitutionally are a matter of local jurisdiction." Lidstone also says Ottawa should already be well aware that municipalities do not want zoning or hours of operation on the trade list.

According to the June 11, 2000, issue of World Trade Agenda, a newsletter published by a former communications director with the WTO, large retailers and wholesale firms expect to see the distribution services sectors a priority in GATS. 

"Despite accounting for between 25 and 30 per cent of all enterprises in most economies, distribution services have largely been ignored in past WTO services negotiations," the newsletter said.

But big-name chains like Wal-Mart and Marks & Spencer "have global strategies for which market access conditions and domestic regulatory restraints in new markets are crucial."  

Legal Notice:- Copyright 1996-2002. Toronto Star Newspapers Limited.
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	Summary


This briefing provides information on the current round of the World Trade Organisation's negotiations on the General Agreement on Trade in Services (GATS) and the implications for local authorities.  It suggests that local authorities inform themselves fully on this issue and consider what action is required, adopting a similar approach to action taken on the Multilateral Agreement on Investment (MAI) in 1998.

Introduction

There are huge implications for local authorities of the extension of GATS on the further opening up of many areas of service provision to international commercial competition. This briefing seeks to outline the current state of the negotiations; highlight those areas of concern to local authorities and trade unions; and make suggestions as to action that can be taken to influence the outcome before the finalisation of the current round of negotiations next year.

What is GATS?

The General Agreement on Trade in Services (GATS) was agreed as part of the Uruguay Round in 1994.  New talks to extend the GATS agreement are currently taking place, which has resulted in a new international campaign against any extension. In the UK, this campaign is being led by the World Development Movement.

The original agreement is one of 28 World Trade Organisation (WTO) agreements.  It covers 160 service sectors.  It is also significant as it covers issues that were not previously thought of as trade.  GATS has four definition of trade: cross border supply, which is usual trade; consumption abroad or services supplied in one country to the consumers of another country, such as tourism; commercial presence, which covers services provided through foreign investment in a company in another country; and services for one country employing foreign workers from another country.  It is the third aspect of trade that makes it very like the Multilateral Agreement on Investment, which many local authorities protested about in the late 1990s and which was finally vetoed by the French in 1998.  The WTO describes GATS on its website in the following way:

"The GATS is the first multilateral agreement to provide legally enforceable rights to trade in all services.  It has built-in commitment to continuous liberalisation through periodic negotiations.  And it is the world's first multilateral agreement on investment since it covers not just cross-border trade but every possible means of supplying a service, including the right to set up a commercial presence in the export market".

GATS was agreed by all countries in the WTO as it contains an important clause that enables States to opt into the agreement for each of the 160 service sectors.

How does GATS set rules on services?

The GATS has two key components: general obligations (rules which apply to all services) and specific commitments (rules which only apply to the services that governments commit of their own accord).  The latter contains a strict set of rules on service liberalisation, referred to by the WTO as national treatment and market access.  When committing a service sector to these GATS, a country is allowed a list of limitations on specific commitments.  However, these limitations are likely to be attacked by other countries.  It is difficult to predict years or even decades ahead what limitations may be required in future. Although GATS does not force any country to commit a sector, each country that does commit can request sectors from other countries in exchange for offering their own.  The overall agreement by all countries to continuous liberalisation through negotiation will mean that pressure is exerted to commit sectors and reduce limitations.

Why is there concern now?

The failures of WTO negotiations in Seattle in November 1999 and of the MAI, have focused the international corporate lobby's attention on GATS.  The negotiations in Geneva, which restarted in February 2000, did not require a Ministerial gathering to reach decisions as they are seen as continuing liberalisation under an existing agreement.  The USA want these negotiations to be completed by the end of 2002 and there is a Ministerial WTO conference scheduled for November 9-13, 2001 in Qatar, so the next six months to one year provides an important window of opportunity to raise concerns.

There is a WTO GATS working party on domestic regulation.  This is trying to tighten up Article 6.4 of the Agreement that covers the ability of governments to maintain or create environmental, health, consumer protection and other public interest standards through limitation on commitments.  New proposals include a ‘necessity test’ whereby governments would bear the burden of proof in demonstrating that any of their countries’ laws and regulations are “not more burdensome than necessary” (in other words, the least trade restrictive).  The WTO would be the judge and jury as to whether the country’s laws were more burdensome than necessary.

Secondly the new negotiations seek to impose conditions on the use of government funds for public works, municipal services and social programmes.  By imposing WTO’s National Treatment rules on both government procurement and subsidies, the new negotiations seek to require governments to make public funds allocated for public services directly available to foreign-based, private service corporations.

The new negotiations are also seeking to open up new services to market access more quickly and to allow corporate service providers to provide services in all sectors including education and health.

In the UK, we have been subject to EU competition law but the GATS’ extension is still an issue of concern for the following reasons:

1. Irreversibility

Magnifying all the problems associated with GATS is the fact that commitments made are effectively irreversible. There will be future negotiations on emergency safeguards in the GATS to allow governments to temporarily reverse commitments that have produced catastrophic consequences. But these must be temporary measures only. In theory a country can withdraw a commitment after three years have elapsed from the date on which that commitment entered into force.  However, it must give three months’ notice at the end of three years, pay compensation and/or it must come up with substitute commitments that compensate for the reversal and are satisfactory to all WTO members.  This clearly can make it very difficult to reverse a commitment.

2. GATS will affect more services

The government has said that GATS will not affect health and education, as these are universal state services provided to all.  But there is great scepticism that they will be able to hold this line. The actual article from GATS on services provided in the exercise of governmental authority states:

In fulfilling its obligations and commitments under the Agreement, each Member shall take such reasonable measures as may be available to it to ensure their observance by regional and local governments and authorities and non-governmental bodies within its territory; 

(b) “services” includes any service in any sector except services supplied in the exercise of governmental authority; 

(c) “a service supplied in the exercise of governmental authority” means any service which is supplied neither on a commercial basis, nor in competition with one or more service suppliers

While both health and education are supplied in the exercise of government authority, the private sector is already involved in both these services. Services are supplied on a commercial basis in PFI deals in both health and education; in City Academies; and in residential care which under the current Health and Care Bill will be absorbed into NHS Care Trusts.  There is significant pressure to “unbundle” public services and to reduce cross subsidisation.  The privatisation of cleaning and catering services in schools and hospitals was the first step. Local Management of Schools has led to 'unbundling' of local education authority service provision.  In health, bed spaces and clinical services have been purchased from the private sector to reduce waiting lists.  The IPPR Public Private Partnership Commission has raised, in their consultation, the issue of whether barriers between the public and private sector and public private partnerships should be extended to allow such deals to cover the delivery of clinical services in hospitals and teaching services in schools by the private sector.  It could be a short step from this agenda to a future request from the WTO that clinical and education services are opened up to competitive tendering from multinational companies.

The problem with this 'unbundling' and progressive privatisation is that public services become inefficient as cross subsidisation is prevented and that universal services become more difficult to provide.  Resources are not allocated on the basis of need, but increasingly go towards market opportunity. Inequality in service access tends to grow.  While GATS is only part of this problem, it reinforces the tendency to see public services as products, to be commercialised if possible.

3. There is an interest in the corporate sector of the EU to extend GATS

The UK negotiates on GATS on all services (except audio, visual, health, education and social services) through Pascal Lamy, the European Commissioner with the responsibility for trade in the European Commission.  The EU has always supported free trade and, with an increasing service economy, attention is now focusing on GATS.  There are several European countries with large multinational companies that stand to benefit from the GATS agreement, particularly in accessing markets in developing countries.  The UK has an important telecommunications sector and a growing education sector delivering distance learning.  The Netherlands has privatised their postal service.  The two French water companies, Suez-Lyonnaise and Vivendi, have 53% of the world water business between them.  In return, the EU will be expected to make concessions. USA multinationals are targeting publicly funded health and education services. Pascal Lamy has said “if we want to improve our hard won access to foreign markets, then we can’t keep our protected sectors out of the sunlight.” The European Parliament has called for an impact analysis of GATS, but has no jurisdiction in this area.

4. Environmental issues

With the USA withdrawing from the Kyoto Treaty the environmental threat becomes more serious.  There is the concern about the irreversibility mentioned above.  In tourism, in particular, there is concern about the shift in burden of proof in limitations on foreign investment.  Generally, like the MAI, it will be difficult to stop inward investment on environmental grounds.  Exhaustion of natural resources is not on the list of exceptions that can apply in placing a limitation on trade under GATS.  GATS is an inflexible framework:  once a country opts into a service the full set of rules on service liberalisation apply unless the country can get the WTO to accept a limitation.  Finally there is no suggestion that negotiations should be proceeded by environmental impact assessments and services are defined as end of pipe services rather than services for conservation. 

5. Impact on local authorities.

Richard Caborn has written to WDM members saying that ‘…Our interpretation is that this [article 1.3] is intended to exclude public services such as health and education.’

However, the ‘interpretation’ of a country when signing up to a WTO agreement is not what carries weight when, later on, a government’s action is challenged by another WTO-member. As already quoted under point 2 above, the exemption referred to in the government’s response does not cover services supplied on a commercial basis, or in competition with one or more service supplier.  

The application of Article 1.3 to health services was debated at the WTO’s Council for Trade in Services in November 1999. At this meeting, members decided that the exception provided for in the Article needed to be ‘interpreted narrowly’ and did not cover the whole health sector. They also noted ‘increasing possibilities for private participation, whether domestic or foreign, in various health and social-related activities’. This is particularly significant given that WTO Council minutes can be used by dispute panels to settle differences in interpretation when WTO challenges are brought.

It is by no means clear what impacts GATS may have on the delivery of services by local authorities and on how it effects best value. There has so far been no research undertaken and no consultation on the issues under negotiation or the commitments that the British government has already entered into on behalf of local government (the government has previously consulted industry on the regulations in other countries that they wish to see removed).

What can be done next?

· WDM has worked with MPs to get an Early Day Motion (EDM 260) on GATS tabled which calls on the government "to ensure that there is an independent and thorough assessment of the likely impact of the extension of the GATS on the provision of key services both in the UK and internationally, particularly on the poor in developing countries".  Some 228 MPs have now signed this motion.  Local authorities could contact their MP with regard to this motion.

· Contact the World Development Movement to get their "MP briefing" on GATS.  Look at their website for their more detailed report "In Whose Service" http://www.wdm.org.uk
· Local authorities can choose to sign up to an international sign-on statement opposing the extension of GATS.  This is being organised by Public Citizen's Global Trade Watch, www.tradewatch.org   As of 9 March it had 214 organisations in 41 countries who had signed it.  It is an organisational, not an individual, sign-on statement and to sign up an email subject - "GATS Attack signatory" has to be sent to: polarisinstitute@on.aibn.com
·  Raise the issue with the LGA.

Conclusion

While this issue may seem very abstract it could have real implications for local government public services and for the economic, social and environmental well-being of communities.  It is important that, as a minimum, these implications are understood and that independent research is carried out for local government on the potential impact of GATS.

INES NEWMAN

Head of Policy
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Brief responses to some of the arguments central government will probably give in defence of GATS





Critical GATS report from East Lindsey District Council, December 2001





Model Local Authority GATS Motion from WDM, March 2002 





Original letter to WDC Councillors, Jan/Feb 2002 





A list of some of the organisations showing concern about GATS, plus quotes 





Recent GATS article from Canadian newspaper (worth a read!)





Original Local Government Information Unit (LGIU) briefing, 2001 





"This Council believes that before extending GATS (the General Agreement on Trade in Services) the government should consider the possible effects of GATS upon the provision of public services, especially at the local level. This Council asks the Chief Executive to write to the Sec'y of State for the ETR with the following questions:





1.  Which Council services will be affected by GATS?





2.  What will be the effect on procurement, planning and sustainable


development?





This Council should write to the local MPs, James Plaskitt and Andy King, asking them to take up the issue and should express its concern to the LGA"





Submission by WarwickshireGATS to WDC, with a view to convincing councillors and officers that action needs to be taken against GATS (the General Agreement on Trade in Services)
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